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n a blow to Washington water supply 
planning, King County Superior 
Court Judge Jim Rogers has invali-
dated portions of Washington’s highly 
contentious Municipal Water Law. 
The MWL was enacted as a compro-

mise between municipal and other water 
users, but the future of that compromise is 
now uncertain.

The June 11 ruling decided a pair of 
lawsuits that environmental groups, small-
boat fishermen, indi-
viduals, and tribes filed 
against the state in late 
2006: Lummi Indian 
Nation v. State of Wash-
ington, and Burlingame 
v. State of Washington, 
each alleging that the law 
was unconstitutional. 

The Washington Water 
Utilities Council, an asso-
ciation of more than 100 
water utilities (including 
19 water-service public 
utility districts), which 
collectively serve approxi-
mately 80 percent of the 
state’s population, intervened in the suits as 
a defendant. 

The case came down to complex legal 
arguments that would generally only 
interest water law experts, but the ruling 
will have significant impact on PUDs and 
other municipal water rights holders, water 
conservation, and future water availability. 

The practical result is that until the 
courts fully resolve the MWL’s meaning, 
Washington Public Utility District Asso-
ciation members and other parties will 
once again have difficulty ascertaining 
the extent and availability of their water 
rights for various purposes.

The trial court ruled that the Legis-
lature violated the state constitution 
by including private developers in the 
definition of “municipal water supplier” 

that is a key part of 
the MWL. 

Unlike other types of 
water rights—such as 
those used for agri-
cultural irrigation or 
industrial purposes—
municipal water rights 
are protected from being 
relinquished, or forfeited, 
back to the state if they 
are not used for five 
years. This protection 
allows municipal utili-
ties to meet community 
needs as they change and 
grow over time.

For the first time in state law, the MWL 
defined which types of water systems qualify 
as municipal water suppliers and extended 
this definition to include privately owned 
systems serving at least 15 residential 
connections, which can include developer-
built systems for residential subdivisions.

The court also overturned portions of the 

MWL that allowed developers to hold final, 
“certificated” rights for water they have not 
yet put to use. These “inchoate” water rights 
had been routinely granted by the state 
on the basis of a water system’s capacity to 
withdraw and distribute water—based on 
a system’s “pumps and pipes”—without the 
water being put to actual use. 

Rogers ruled unconstitutional that part 
of the MWL that protected as “rights in 
good standing” the certificated municipal 
water rights for unused, inchoate amounts 
of water that were granted to utilities before 
the MWL took effect in 2003. 

The Legislature enacted this part of the 
MWL in response to a 1998 Washington 
Supreme Court decision, Theodoratus v. 
Ecology, which held that state law did not 
allow the Department of Ecology to grant 
water rights based on water system capacity. 
But Rogers said the Legislature’s actions 
were unconstitutional because they violated 
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the separation of powers between the courts 
and the Legislature.

In addition to responding to the Theodo-
ratus decision, the Legislature passed the 
MWL to address several issues that munic-
ipal water suppliers and other state and local 
agencies believed would benefit from clarifi-
cation. The law includes provisions that: 

• Allow municipal water suppliers to use 
their water rights anywhere within their 
service areas, up to the full amount of 
water specified in their water rights, as 
long as they remain in compliance with 
their state-approved water system plans.

• Establish new water conservation stan-
dards for municipal water utilities and 
those that use their water, and impose a 
fee to fund conservation activities.

• Require consistency with land use plans 
and set forth a duty to provide retail 
water service.

• Impose on municipal water suppliers a 
duty to provide water service to all new 
connections within their retail service 
area, if they can do so in a “timely and 
reasonable” manner according to the 
Department of Health and have suffi-

cient water to meet the request, and if 
the request is consistent with approved 
land-use plans.

• Establish criteria for changing or trans-
ferring municipal 
water rights.

• Allow use of water 
for environmental 
goals and pilot water-
shed agreements.

The trial court deci-
sion affirmed many of 
these MWL provisions. 
However, the MWL’s key 
definitions of “municipal 
water supplier” and 
“municipal water supply 
purposes” run throughout the act. By 
invalidating those definitions, the trial court 
decision restored much of the uncertainty 
about the scope of the municipal water right 
exemption from relinquishment that led  
the Legislature to enact the MWL in the 
first place.

The MWL defined municipal water rights 
by defining a “municipal water supplier” as 
“an entity that supplies water for municipal 

water supply purposes.” 
In turn, the MWL defined “municipal 

water supply purposes” to include tradi-
tional residential, commercial, industrial, 
landscape irrigation, and fire flow uses, but 

also broadly included 
the use of water “for 
any other beneficial use 
generally associated with 
the use of water within a 
municipality.” 

This definition was 
not limited to uses by 
cities, towns, PUDs, or 
other public utilities, but 
included any beneficial 
use of water to serve 
15 or more residential 

connections, the threshold at which water 
systems must comply with federal regula-
tions under the nation’s Safe Drinking 
Water Act.

The MWL also has another other key 
element—increased water system planning 
and conservation—that put Washington in 
the top tier of states taking aggressive steps 
toward water conservation and efficiency. 

EES Consulting

The Energy and Natural Resource Experts
EES Consulting provides economic, environmental, and engineering  
solutions for clients throughout the U.S. and Canada.

 Strategic and utility financial planning
 Engineering design/construction management
 Energy and natural resource development  

 and assessment
 Rates and cost of service studies
 Expert witness and legal support services
 Energy purchase and load aggregation

 Conservation and demand response
 Merger and acquisition analyses
 Educational seminars
 Forecasting and load profiling
 FERC hydro relicensing
 Environmental evaluation and mitigation
 Fish passage engineering

KIRKLAND, WASHINGTON
570 Kirkland Way, #200 
Kirkland, WA 98033 
saleba@eesconsulting.com 
Telephone: 425.889.2700 
Facsimile:  425.889.2725

BELLINGHAM, WASHINGTON
1155 N. State Street, #700 
Bellingham, WA 98225 
blum@eesconsulting.com 
Telephone: 360.734.5915 
Facsimile: 360.734.5918

PORTLAND, OREGON
2525 NW Raleigh Street 
Portland, OR 97201 
andersen@eesconsulting.com 
Telephone: 503.223.5900 
Facsimile: 503.827.8048

INDIO, CALIFORNIA
49-950 Jefferson, #130-333 
Indio, CA 92201 
saleba@eesconsulting.com 
Telephone: 760.771.6775 
Facsimile:  760.771.6344

www.eesconsulting.com

The MWL also has another 
other key element—increased 

water system planning and 
conservation—that put 

Washington in the top tier of 
states taking aggressive steps 

toward water conservation 
and efficiency. 



20	 Connections  |  Summer 2008  |  wpuda.org

Washington PUD Association’s

2008 Water Workshop

 

Red Lion Hotel  •  Vancouver at the Quay  •  Vancouver, WA  •  September 24-26

Registration fee -    
$150 per person, before Sept. 1
$175 per person, after Sept. 1

 For hotel reservation call  
(360) 694-8341

Single Occupancy    
$89 plus tax, per night

Double Occupancy  
$99 plus tax, per night

Workshop sessions will cover technical and policy issues of interest to PUD  
commissioners, managers, staff and other water system operators.  Clark Public 
Utilities will offer local tours.

WPUDA members should watch for workshop announcements and registration  
instructions. Other interested in attending should contact Jenny Keesey at  
(360) 741-2678.

Sponsorship opportunities are available.  It’s a great way to 
introduce your product or service to WPUDA member utilities.  If 
you are interested in sponsoring an event during this workshop, 
call (360) 741-2678.

These MWL provisions require municipal 
water suppliers to forecast and collect data 
about water use, set goals for improving the 
efficiency of water use and report on their 
performance in meeting 
these goals, and limit 
leakage from distribution 
system to ten percent 
or less of total water 
supplied to its customers. 

Soon after the MWL 
was enacted, Ecology and 
the state Department 
of Health, which have 
slightly overlapping and 
complementary roles 
with regard to regulating 
municipal water supplies, 
began to implement the 
law. 

As of September 2005, more than 17,000 
drinking water systems in Washington 
provided water to more than 5 million resi-
dents, most of whom received their house-
hold water from water systems regulated 
under the Safe Drinking Water Act. 

Most Washington residents receive water 
from fewer than 200 large systems, all of 

which serve more than 1,000 homes. Many 
of the rest are served by a large number of 
smaller systems — including nearly 13,000 
systems that serve an average of eight people 
each and do not meet the MWL’s defini-

tion of a municipal water 
system. 

The plaintiffs in the 
lawsuit did not challenge 
the MWL’s provisions 
regarding water use effi-
ciency and conservation. 
However, by invalidating 
key definitions in the law, 
the trial court limited 
the number of water 
suppliers required to 
comply with the conser-
vation provisions of the 
act and, as a result, may 
have set back the state’s 
water system planning 

and conservation efforts. 
The court decision is also likely to put 

increased pressure on the limited pool of 
municipal water suppliers, including public 
utilities, to supply water to those systems 
now excluded from the MWL, and devel-
opers are likely to seek water from munici-
palities and other water providers. 

The practical result of the decision may 
be that cities, PUDs, water districts, and, 
in particular, private developers will be 
left without clear guidance as to who is 
a “municipal water supplier” and what 
amount of water they have available for 
future use. 

Appeals are almost certain and it is 
possible that either the trial court or the 
appellate courts will stay the decision’s effect 
pending the outcome of such appeals. n C

Jeff Kray is a partner at Marten Law Group 
focusing on water resources and environmental, 
civil, and appellate litigation. He can be reached at 
kray@martenlaw.com
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